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1ADR in aviation: European and national perspectives
Naomi Creutzfeldt1 and Christof Berlin2
INTRODUCTION
The air transport sector generates the largest share of cross-border consumer complaints, as a 
proportion of complaints received by the ECC-Net. Since the foundation of the ECC-Net in 
2005, air passenger claims have made up around one fifth of the total caseload most years.3
A pan-European framework of bodies that handle consumer to business disputes will be 
implemented through the consumer ADR directive.4 Taking these developments into 
consideration, the aviation industry is an interesting sector to study. This paper looks at 
dispute resolution for air passengers in the United Kingdom (UK) and Germany, as well as at 
European level. 
In the UK, the Civil Aviation Authority (CAA)5 operates a complaints handling service for 
air passengers. The CAA is a public corporation that was established by Parliament in 1972 
as an independent specialist aviation regulator and provider of air traffic services. The UK 
Government requires that the CAA’s costs are met entirely from its charges on those whom it 
regulates. Unlike many other countries, there is no direct Government funding of the CAA’s 
work. Every year around 20,000 complaints6 from consumers about airlines or airports reach 
the CAA. The CAA is responsible for the enforcement of various international, European and 
domestic consumer protection legislation. This ranges from ensuring the UK aviation sector’s 
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2compliance with the rules, regulations and requirements of the International Civil Aviation 
Organization (ICAO), to EC legislation protecting air passenger’s rights, European legislation 
on safety issues such as pilot licensing, and domestic regulation on the use of airspace.7 The 
CAA's Passenger Advice and Complaints Team (PACT) currently operates a complaints 
handling service and provides information about passenger rights. However, there is the 
potential for the complaints handling landscape in UK aviation to change dramatically in 
future.
The German example of air passengers’ rights shows that sector-specific legislation is an 
efficient way to promote Consumer ADR. Compared to the UK, Consumer ADR is generally 
less developed in Germany and consumer awareness of existing schemes is still low.8 
However, with its recent successful regulation on ADR for flight passenger rights, Germany 
is an interesting model to look to. The new law has produced high demand, especially for the 
private German Conciliation Body for Public Transport (söp)9, which most large airlines 
operating in Germany are now a member of. The söp is an independent and neutral 
organisation that offers its “inter-modal” service across Germany to customers of train, bus, 
flight and ship companies that are part of the scheme. Whilst it is free for the consumer to use 
söp, member transport companies meet the costs. The number of aviation related complaints 
has seen considerable and rapid growth as an increasing number of passengers become aware 
of its service.  
Despite the high demand on the söp in Germany to resolve aviation complaints, there 
are other stories that have not been as successful. In the Netherlands, for example, a flight 
ADR scheme was established but failed only a few years later. 
The developments in the UK and Germany are the focus of this paper. It is divided into 5 
parts. First, the definition of consumer ADR is discussed (1); then EU legislation on 
consumer ADR (2); this is followed by aviation sector specific ADR regulations (3); the last 
part raises the question of whether ADR is actually an alternative or indeed mainstream (4). 
Finally the conclusions present comparative perspectives and future recommendations.
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31. Alternative dispute resolution (ADR)
The term ADR has its origins in 1960s US literature.10 It developed out of the access to 
justice movement, where alternative forms of conflict resolution were tested and promoted. 
This was, inter alia, intended for those of the population who were less well off, providing 
them with a pathway to seek redress.11 Despite ADR being an accessible, easy and speedy 
way to redress in specific types of disputes, it has also received criticism for being second-
class justice and private justice.12  Notwithstanding these criticisms, the ombudsman model 
has developed successfully as a consumer ADR model across Europe.13
Ombudsmen deal with complaints from ordinary people about goods and services in the 
private sector. The services provided by ombudsmen are free of charge to consumers. This 
means that ombudsmen are accessible to individuals who could not afford a court case. 
Ombudsmen have different mandates and within this, different powers. Typically, they can 
undertake investigations into multiple complaints about the same problem. Ideally, 
ombudsmen aim to find solutions to complaints without having to resort to final 
recommendations. A private sector ombudsman has the power to make recommendations that 
are binding on the bodies under their jurisdiction. 
The term ‘alternative dispute resolution’ incorporates a variety of methods and procedures.14 
The most popular procedures are mediation, conciliation, and arbitration. Due to the lack of 
clear distinctions between these procedures there is an increasing trend towards the use of a 
functional classifications for the different procedures, i.e. the ‘functional’ description of the 
10
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4procedures by the respective degree of third party intervention instead of inconsistent 
‘labels’.15
2. The EU Directive on consumer ADR – across sectors
The adoption of the 2013 consumer ADR directive marks a preliminary endpoint of the legal 
foundations for ADR on the European level. Important milestones were the non-binding 
recommendations 98/257/EG16 and 2001/310/EG17; as well as the EU green book18 on 
alternative procedures of dispute resolution in civil and commercial law of 2002. In April 
2011 the European Commission introduced the communication ‘Single Market Act Twelve 
levers to boost growth and strengthen confidence: Working together to create new growth’19, 
in which priority was given to creating legislation for alternative dispute resolution. A few 
months later the European Commission presented its Proposal for a Directive on consumer 
ADR.20 Within a short period of time, suggestions and comments on the proposal were 
provided by the European Parliament and the European Council. After an informal 
negotiation between the three EU institutions, the final version of the directive was adopted 
on the 21.05.2013. EU member states now have until 9.07.2015 to implement the directive 
into national law.
The directive is the first tool to set out a uniform and compulsory regulatory framework for 
consumer ADR. The details of implementation into the national context are left to the 
member states. The core aim of the directive is to provide an ADR body for nearly all 
15
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5consumer to business disputes21 that both satisfies the directive22 and is accessible for the 
consumer.23 This is also called a ‘state-level warranty’ for ADR.24 According to the directive, 
the member states are (only) obliged to assure the availability of ADR, i.e., not the 
participation of the parties. This means that after the implementation of the ADR directive, 
ADR will not be automatically compulsory – certainly never for consumers and only with 
additional national regulation for businesses.25 In other terms, it is up to the member states to 
make participation in ADR mandatory, for specific sectors or even for all businesses. 
Germany decided against a general obligation for all sectors and the UK is likely to do the 
same, outside the main regulated sectors where ADR is already mandatory.
The main focus of the legislation is the definition of binding quality criteria and their 
minimum standards.26 Furthermore, the directive requires businesses to provide detailed 
information to consumers,27 to support consumers to find an ADR body28, and to provide 
information about certified ADR providers.29 ADR bodies are further encouraged to exchange 
experience with each other30 as well as with their national EU enforcement bodies.31 Every 
member state should name a national body that will collect information from all its ADR 
bodies and feed this back to the European Commission.32
Consumer ADR is also an expression that covers many different procedures.33 The 
phenomenon of consumer ADR is relatively new and we will see its continued 
development.34 Some authors claim that consumer ADR is more than a collection of 
21
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6terminologies, but rather a whole new architecture in and of itself.35 The directive on 
consumer ADR takes the above mentioned ‘functional’ classifications and divides consumer 
ADR into three categories of procedures.36 The first of these aims “to bring the parties 
together with the aim of an amicable settlement”, the second “to propose a solution”, and the 
third “to impose a solution”.37 The differentiation occurs according to the degree of 
intervention by the ADR body. Even though German and UK procedural definitions of 
mediation, conciliation, and arbitration fit this three-way separation,38 the functional approach 
of the directive seems to provide a better fit to avoid terminological misunderstandings, and 
to enable an international understanding that reflects the openness and diversity of existing 
procedures. The directive further states that a combination of procedures is possible - the so-
called hybrid procedures.39
Guided by these classifications, the following procedural terminology is suggested:
• Settlement procedure – if the aim is to find an amicable settlement between consumer 
and company without a proposed solution by the ADR body.
• Proposal procedure – if the ADR body provides a non-binding solution for the 
consumer and the company.
• Decision procedure – if the ADR body provides a binding solution for the consumer 
and / or the business.
According to this functional perspective, the natural person who is entrusted with a dispute 
could be called universally a ‘person in charge of ADR or simply third party’ rather than a 
mediator, conciliator or arbitrator.
Moving away from the general guidelines for procedures and the persons entrusted with their 
delivery, the next part looks at sector-specific regulation for aviation.  
226.
35
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73. Sector specific regulation for aviation and its practise
When the regulation on compensation for infringement of air passengers’ rights (Regulation 
(EC) no. 261/2004)40 came into force, there was no regulation on EU or national level in 
Germany and the UK on ADR in aviation. Prior to the proposed revision of the regulation, 
law ‘enforcement bodies’ were mentioned, however there was no mention of conciliation or 
ADR bodies. These national enforcement bodies (NEB) are typically the state regulatory 
authorities, in Germany the Luftfahrtbundesamt (LBA), in the UK the CAA. Usually 
regulators can give sanctions following systematic violations of passengers’ rights by airlines, 
but don’t have the same powers to deal with individual air passengers’ rights.  
The ongoing effort to revise the regulation on air passengers’ rights has a strong focus on 
improving ADR. The recommendation by the European Commission included in the new 
version of Sec. 16a states that “in accordance with relevant EU and national law, each 
Member State shall designate a national body or bodies responsible for the out-of-court 
resolution of disputes between air carriers and passengers with regard to the rights covered 
by this Regulation”.41
For the time being, the revisions failed due to the lack of agreement between the member 
states in June 2014. Now it is to be seen if additionally to the directive on consumer ADR an 
aviation sector-specific commitment for ADR in all EU member states will be developed. 
The 2013 consumer ADR directive requires all member states to ensure ADR bodies are 
available for most types of consumer disputes. The implementation into national legislation 
was due in July 2015. 
This part discusses the aviation sector regulations in the UK and Germany, and provides 
examples from the Netherlands and Sweden.
3.1. United Kingdom
40




 Proposal for a regulation of the European Parliament and of the Council amending Regulation (EC) No 
261/2004 establishing common rules on compensation and assistance to passengers in the event of denied 
boarding and of cancellation or long delay of flights and Regulation (EC) No 2027/97 on air carrier liability in 
respect of the carriage of passengers and their baggage by air, available at: http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52013PC0130&from=EN. 
8The CAA is the national enforcement body for Regulation (EC) 261/2004, the Denied 
Boarding Regulation (DBR). Its responsibilities under the DBR are to receive complaints 
from passengers about possible infringements of their rights in relation to denied boarding, 
delays and cancellation of flights, and to take enforcement action to ensure compliance with 
the law. The CAA has the same responsibilities under Regulation (EC) 1107/2006, on the 
rights of disabled persons and persons with reduced mobility when travelling by air. Finally, 
The CAA has powers to take enforcement action on consumer law under Part 8 of the 
Enterprise Act 2002.
The CAA-funded Air Transport Users Council (AUC) used to be the complaint handling 
body for aviation. AUC was effectively internally independent from the CAA – its budget 
was ring-fenced and there was a transparent process for agreeing changes to that budget. In 
2011 the AUC was closed and its complaint handling function was incorporated into the 
CAA and renamed the Passenger Advice and Complaints Team (PACT). PACT works 
closely with the CAA’s consumer enforcement team. PACT is a complaint handling service 
run by the regulator and is not a form of ADR. There is no mechanism (statutory or 
contractual) by which PACT can require a business to provide information to help it 
investigate an individual’s complaint. PACT would arguably also struggle to meet the 
independence requirement of the ADR directive, given the CAA’s duty to further the interests 
of ‘air transport users’ (consumers). There is also the challenge of sufficient and reliable 
funding – CAA fund PACT through regulatory charges rather than case fees, so the ‘polluter’ 
may not always pay. This is about to change. Following direction from the Department of 
Transport, the CAA must continue to provide the PACT service unless there is full ADR coverage for 
statutory complaints. To ensure there are still sufficient incentives for airlines to take up ADR 
voluntarily, from June 2016 and subject to consultation the CAA proposes to introduce a per-
complaint charge of £150 for any complaint that PACT handles and invoice airlines accordingly. So 
there will be an element of ‘polluter pays’ in future
The Civil Aviation Act 201242 placed a duty on the CAA to provide information to 
consumers to help them compare air transport services. This could potentially extend to 
requiring disclosure of (non-) membership of ADR, a step the CAA has not yet taken. This 
might be an option if the ADR Directive obligations don’t appear to be having the desired 
effect of encouraging participation in ADR. The use of information to incentivise ADR 
42
 http://www.legislation.gov.uk/ukpga/2012/19/contents/enacted. 
9uptake is supported by the CAA consumer panel43, which was set up in October 2012 as a 
‘critical friend’, designed to challenge the work of the CAA’s policy development teams. The 
consumer panel described the “duty [placed] on the CAA [by the 2012 Act] to provide 
information to consumers about services and facilities available in the aviation market” as 
“a long overdue addition to the CAA’s regulatory toolkit”.44
The CAA does not have the power however to force the airlines to join an ADR scheme. A 
consultation in spring 2014 by the Department for Business, Innovation & Skills (BIS) on the 
implementation of the ADR directive in the UK hinted at the idea of primary legislation that 
may force airlines to an ADR membership. It seems, for the time being though, that the UK 
government intends to ensure that the voluntary option is fully exhausted first. The evolution 
of European legislation that moved from encouraging ADR to requiring it is evident in 
several sectors, and can be seen for the aviation sector in recent proposed revisions of the 
regulation 261/2004. 
There is the possibility of major shifts in the way aviation complaints are handled in the next 
few years, as the CAA seeks to use the implementation of the ADR directive as an incentive 
to create an ADR body for aviation. This means a move away from the CAA directly 
handling complaints in order to encourage the establishment of a private air ombudsman, 
directly funded by the airline industry but with independent governance and regulatory 
oversight by the CAA as a competent authority.45 The UK is looking to other European ADR 
models for aviation for inspiration, with the German model (söp) being used as a reference 
point.
Recent developments
The current PACT service run by the CAA is based on adjudication. They aim to apply the 
law to anticipate what a court might offer – it is not mandatory for business to accept PACT’s 
decision. The CAA writes: “As the UK’s enforcement body, we have also successfully 
resolved many consumers’ complaints through our free mediation service for any passenger 
having trouble resolving issues with airlines or airports. Since October 2012, we have 
43
 Consumer Panel Annual Report 2013, available at: 
https://www.caa.co.uk/docs/33/CAP%201211%20Consumer%20Panel%20annual%20report.pdf. 
44
 Consumer Panel Annual Report 2014, available at: 
https://www.caa.co.uk/docs/33/CAP%201211%20Consumer%20Panel%20annual%20report.pdf. 
45
 Hodges, C. (2014) ‘New EU Frameworks for consumer complaints: time for an air ombudsman?’ Travel Law 
Quarterly, 192 – 201.
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secured over £2.2 million in compensation. However, a huge increase in passengers unhappy 
with their airlines’ responses to their compensation claims following delays and 
cancellations meant it has taken longer than we would have wished to process claims. We 
have now put in place improved systems and dealt with that backlog”.46 Most existing UK 
ADR bodies provide an early resolution that caters for both sides, without the need to escalate 
complaints to a full investigation stage and its accompanying costs. Examples for this are the 
Financial Ombudsman Service47 and Ombudsman Services48. 
The CAA has recently outlined its desire for the industry to voluntarily establish an ADR 
body, or several bodies, to meet the requirements of the ADR Directive and address key 
shortcomings in the PACT services. These include the opportunity to fund complaint 
handling activities on a more efficient and fairer ‘polluter pays’ basis, and to introduce 
binding-on-trader decisions. The CAA has therefore made it its policy to encourage the 
voluntary uptake of ADR by airlines. These include rigorous enforcement of the trader 
information obligations in the ADR directive, as well as introducing a direct charge on 
airlines whose complaints continue to come to PACT. The Civil Aviation Authority 
Consumer Panel strongly supports this objective. Further, the CAA has commissioned 
consumer research into ADR for the UK aviation sector in August 2014.49 
The CAA, as a public enforcement body, faces a number of challenges that would not apply 
to commercial providers of ADR. These include: susceptibility of ADR decisions to judicial 
review; the need for information barriers between ADR and enforcement functions; and 
concerns about independence, e.g. if the CAA was taking enforcement action against a 
particular airline that was also involved in an ADR case at the same time. The CAA has 
chosen to accept designation as a competent authority and seek an end to its complaint 
handling role through the incentivisation of ADR uptake because the role is far better suited 
to their core skills and expertise as a regulator.  In other words, it allows the CAA to expand 
their influence beyond being merely a complaint handler, instead allowing them to set 
parameters and rules regarding regulation. There is a strategic goal around promoting the 
interests of consumers as well as ensuring the best fit between competencies and activities. 
46







 Alternative Dispute Resolution Airline Workshop September 2014, available at: http://www.bar-
uk.org/i/Workshops/CAAADRPresentation30September2014_vFinal.pdf. 
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As a competent authority, the CAA will ensure that ADR schemes operate in the general 
consumer interest by ensuring that the criteria in the ADR Directive (and any additional 
criteria the CAA believes should be applied in the consumer interest, but which could not be 
introduced from their position as a complaint handler) are adhered to, while remaining 
unencumbered by negotiations or disputes with individual airlines over funding, service 
quality or ADR decisions, and with no conflict arising with CAA’s primary role as an 
enforcement body.
3.2. Germany
Despite the fact that several thousand claims from air passengers made it to söp since it was 
established in 2009, the requests for conciliation have been unsuccessful due to airlines’ 
refusal to participate in söp’s conciliation procedure. As a result, most passengers either went 
to commercial claim-management companies (who kept a percentage of any compensation 
gained in return for their service) or simply gave up their case. The German Federal 
Government decided to close this gap between existing passenger rights and the lack of 
enforcement by ADR. With a new law on ADR in aviation, airlines are obliged to participate 
in any ADR scheme which meets the legal quality standards and which is officially approved 
by the Federal German Government.
The widely complained about lack of enforcement of air passengers’ rights, as well as the 
shared resistance of the aviation industry to voluntarily participate in consumer ADR, led to 
the new regulations in Germany:  On 1.11.2013 a new law on ADR in the aviation sector 
came into force.50  The most important provisions are changes in the German Air Traffic Act 
Luftverkehrsgesetz (LuftVG), which main points are summarised below.
The law states that - unlike providers of other modes of transportation including train51, bus52 
and ship53 - aviation companies have a legal obligation to take part in ADR procedures. For 
consumers, ADR is only an additional route to the existing judicial system and they can chose 
to go to court at any time during the procedure. Ideally, the airlines should be part of a private 
settlement procedure, §57 LuftVG. For those air passengers of the few airlines that are not 
part of a private and accredited ADR procedure, the federal office for justice Bundesamt für 
50
 Law on ADR in the aviation sector (Gesetz zur Schlichtung im Luftverkehr) 11.06.2013, 1545.
51
 § 37 rail traffic regulation (Eisenbahnverkehrsordnung) (EVO).
52
 § 6 EU passengers rights bill.
53
 § 6 EU maritime passengers rights law.
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Justiz created a residual public ADR scheme, as specified in § 57a para 1 LuftVG. For both 
private and (residual) public settlement procedures the same regulations apply, as specified in 
§ 57 b LuftVG. The costs of the procedure are to be paid by the airlines.54 Details are 
regulated on the basis of the law § 57 c LuftVG.55
Recent developments
The söp is the only private approved ADR scheme. Within a few months all German airlines 
and over 30 international airlines joined söp.56 All other airlines are automatically subjected 
to the residual ADR scheme at the Federal Office for Justice. In 2014, the first year after the 
new legislation entered into force, the söp received around 5,000 conciliation requests. The 
number of cases is rapidly growing as more and more consumers become aware of the ADR 
service.57 This rise in caseload demonstrates that parties utilise means that are made available 
to them. According to a recent study from Oxford University, consumers appreciate the non-
bureaucratic, fast, independent and amicable way of resolving disputes at söp.58 At the same 
time, airlines are overcoming their longstanding scepticism towards ADR through a positive 
practical experience; ‘learning by doing’.59
3.3. ADR in aviation in other European countries 
The following examples provide a brief account of obstacles and additions to ADR for 
aviation on a national level, as well as discussing the possibility of a pan-European ADR 
system for aviation. 
a. The Netherlands
The development in the Netherlands shows that ADR in air passengers’ rights is also marked 
by drawbacks. With high expectations, in July 2009, the ADR scheme Geschillencommissie 
Luchtvaart was set up under the umbrella of the Dutch Foundation of Consumer Conflict 
54
 The amount varies between public and private ADR bodies.
55
 Aviation settlement regulation (Luftverkehrsschlichtungsverordnung) of 11.10.2013, BGBl.I, 3820.
56
 For an up to date list of members of the söp governing body: https://soep-
online.de/assets/files/Schlichtungsstelle-Traegerverein/soep-Vereinsmitglieder.pdf.
57
 Estimations for 2015 are around 10,000 cases at söp.
58
 Trusting the middle-man: impact and legitimacy of ombudsmen in Europe 
(http://www.law.ox.ac.uk/projects/Ombudsmen); söp report: https://soep-online.de/assets/files/Service-
Dokumente/Oxford-Studie.söp.pdf.
59
 Employees of airlines have, in personal conversations, revised their pre-existing reservations, especially 
regarding neutrality and sector-specific expertise of the söp.
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Boards (‘Stichting De Geschillencommissies’).60 Similar to the other 50 or so sector-specific 
conflict boards, the ADR scheme for aviation was created as a result of negotiations between 
the national consumer organisation ‘Consumentenverbond’61 and the industry association 
BARIN62 overseen by the government. 
Only a few years later, however, BARIN left the scheme, stating that not all airlines (non-
BARIN members) that operate in the Netherlands are part of the scheme and the resulting 
competitive distortion could not be tolerated.63 The ADR scheme Geschillencommissie 
Luchtvaart was finally knocked off on 1.01.2012.
b. Sweden
In the Nordic countries there have been comparably fewer changes. The general Swedish 
complaints office, the state-funded Allmänna Reklamationsnämnden (ARN)64 is still 
responsible for aviation complaints. It is a public authority that functions similarly to a court 
and deals with disputes between consumers and business operators. Alongside twelve further 
‘departments’ there is a specific one for air, rail and package tours. Air passengers can bring 
complaints against any airline operating in Sweden, which means it is not essential for the 
airlines to be part of the ADR body.  
4. ADR as alternative or mainstream
The growing presence of consumer ADR is also reflected in the literature. The example of the 
söp clearly demonstrates that consumer ADR (with the appropriate design) is no competition 
to the formal justice system. ADR is an addition to the existing options if a consumer does 
not get a solution to a complaint directly from the company. Settlement through the söp is an 













a. An alternative to taking no action (‘avoidance’)
For low value consumer disputes the transaction costs for processing a conflict seems 
“prohibitively high”.65 Therefore it is not surprising that consumer disputes frequently avoid 
any form of further processing if they are rejected or ignored by the company they are made 
against.66 If an informed consumer waives the enforcement of a material-legal claim because 
of a disproportionate relationship between the degree of the dispute and the time and cost for 
its enforcement, the literature labels that consumer to have a ‘rational disinterest’.67According 
to a recent survey from the Allensbach Institute, German consumers consider taking a cases 
with an average value of 1,950 Euro to court.68
Experiences from everyday ADR practice confirm the assumption that consumers do not 
even consider taking low value claims to court. They are usually upset after a rejection of 
their complaint by the company and will not pursue it any further. The advantages of the 
settlement procedure for the consumer are apparent: making a claim is simple and informal, 
for example though the söp online form.69 The procedure is free of charge for the consumer 
and typically does not take long70 to complete. ADR also offers advantages for participating 
businesses. In the settlement procedure both sides are taken into consideration and weighed 
against each other, with the independent conciliators presenting the legal position and 
communicating the position of the business. This enables a better understanding between the 
parties and thereby a diffusion of the conflict. At this stage a business has the opportunity to 
win back a previously unsatisfied consumer.   
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b. An alternative to the courts
ADR procedures and courts have different focuses; this means that there is no “competition 
between judge and conciliator”.71 Rather, the relationship between ADR procedures and 
courts is intended as one of “complementing legal protection”.72 The German Federal 
Constitutional Court argues similarly that “to reach an amicable solution to a problem should 
be favoured over a judicial decision”.73
The settlement practice of the söp is a complementary function to the courts. The main aim is 
the pacification of the conflict through impartial analysis of the facts and legal situation, 
leading to the mediation of a solution that is acceptable to both sides. This way all 
participants can save time, cost and vexation. If the facts cannot be clearly identified, 
pragmatic suggestions for a compromise are given based on exposition and burden of proof. 
Even in those cases where the ADR body finds that the consumer has no legal claim it can 
lead to conciliation of the claim: in these cases the söp receives feedback from consumers 
stating that they did not perceive the rejection of their claim as a defeat but rather that the 
detailed communication through the söp provided sufficient explanation to satisfy the 
consumer. 
The procedural regulations of the söp specify the division of tasks between the ADR body 
and the courts: Firstly, the ADR at söp is voluntary for consumers and they can go to court if 
they are not satisfied with the non-binding conciliation proposal. Furthermore, the söp can 
recuse itself of an ADR procedure at any stage if the case brought to them seems unsuitable.74 
The complainant can, at any stage of the procedure, ask the söp to suspend its involvement as 
long as the complainant can show that his complaint is a matter of the law and needs a 
judgement (test case).75 In this case the respondent is obliged to bear the cost of the court at 
first instance and lawyers fees, irrespective of the outcome of the judgement about the 
procedural costs.76
71
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Finally, ADR is also complementary to collective legal actions.77 The consumer ADR 
directive emphasises the importance of collective procedures, stating that “The existence of 
an effective system for collective claims and easy recourse to ADR should be complementary 
and they should not be mutually exclusive procedures”.78
The UK
As discussed above, the development of ADR for aviation in the UK is in its infancy 
compared to Germany. Therefore, the current debate focuses on how best to encourage the 
voluntary development of ADR in the aviation sector. The CAA has voiced a desire for the 
aviation industry to take ownership of complaint handling and overseeing the creation of a 
privately funded aviation ADR body. Ideally, this ADR body would have industry 
participation. In September 2014 the CAA released a consultation document79 to airlines to 
gauge the different approaches and appetite within the aviation sector to engage with 
establishing an ADR body. The report80 has been published, and presents a clear vision as a 
set of objectives: “Our objective is to ensure that all consumers flying in and out of the UK 
have access to high quality ADR mechanisms if they cannot resolve their complaint with an 
airline. In line with the ADR Directive, ADR must be independent, impartial, and a quicker, 
cheaper and more attractive option than court action. It must also be able to provide the 
consumer with a final decision on their complaint, avoiding the need for consumers to have 
to go to court (ibid, p.12).” Furthermore, the CAA is planning to withdraw PACT in order to 
enable the development of private ADR (ibid, p.20). The report states further that incentives 
will be introduced for airlines’ participation in ADR. This sets the aviation sector apart from 
other consumer service sectors in the UK (for example financial services, energy, legal 
services and telecoms) where ADR is mandatory.
The CAA will take on the role as competent authority in which it assesses if ADR providers 
for the UK aviation sector qualify under the consumer ADR directive. This not only includes 
the requirement set by the directive but also additional criteria set by the CAA as competent 
authority. Furthermore, the CAA states in both the consultation document and the final policy 
77
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statement that it will explore legislative opportunities to make industry participation in ADR 
mandatory if voluntary approaches do not succeed.81
Conclusions 
The implementation of the consumer ADR directive initiates the development of a new 
complaint-handling standard throughout the EU. The development of ADR has occurred at 
different paces through the EU member states and this has resulted in a varied national ADR 
landscape. This paper has discussed ADR in relation to the aviation sector, especially in 
Germany and the UK. The example of the aviation sector shows the challenges that creating 
alternative means of settling conflicts can entail. As the German example has demonstrated, a 
successful transition from airlines refusal to participation in a private ADR can be made with 
a little help from legislative intervention. Current developments in the UK might also lead to 
a significant change in the ADR aviation complaint-handling.
In the UK, it will be interesting to see whether an avowedly customer-focused industry can 
deliver ADR (an acknowledged pro-consumer measure) off its own bat. The effect of the 
policy measures the CAA is introducing to encourage voluntary ADR uptake remains to be 
seen. 
Since the aviation industry is truly international, the relevant stakeholders could consider 
creating a pan-EU ADR system for handling aviation complaints. Even if this might be a 
perspective on rather longer term, the exchange of best practice and a closer co-operation 
between new and existing ADR schemes are helpful already now. 
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